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____________________________________ )
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__________________________________
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__________________________________
Appeal from the District Court of the First Judicial District
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__________________________________
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District Judge
__________________________________
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II. ARGUMENT IN REPLY
A. Introduction
Mr. Marks relies primarily upon his Opening Brief to support the issues
raised on appeal. The district court erred in failing to allow him to
supplement/amend his petition; erred in dismissing his claim that the state denied
him a fair trial by failing to conduct a forensic examination of the alleged victims;
and erred in failing to address three of his claims prior to dismissal.
This brief is offered to clarify the argument that the court erred in dismissing
the claim of an unfair trial.
B. The District Court Erred in Dismissing the Claim of an Unfair Trial
The state argues that the district court did not err in summarily dismissing
Mr. Marks’ claim: “The State of Idaho denied the Petitioner a fair trial by
immediately taking the alleged victims into its custody after the allegations were
made against Petitioner and failing to have an appropriate forensic examination of
them made with results being provided to the defense and failing to clarify the
results of the examinations that were made and providing that information to the
defense.” R 7-8; Respondent’s Brief pp. 11-14. The state maintains that the district
court was correct that this claim could have been raised in direct appeal and so
could not be heard in post-conviction. I.C. § 19-4901(b).
The crux of the state’s argument is: “it is clear from the opinion issued in
Marks’ direct appeal that the nature and extent of the medical examinations was
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raised at trial, and on appeal.” Respondent’s Brief p. 13.1 Actually, what is clear
from the opinion in the direct appeal is that a forensic examination was not
completed. In finding no error in excluding the testimony of the defense expert who
prepared a report concerning the medical examinations and the evidence produced
at the preliminary hearing and the first trial, the Court of Appeals wrote:
We conclude that this testimony was properly excluded because it was
based on speculation as to what the examining physician did or did not
observe. The record from the medical examination is labeled a
‘consultation’ and is not focused on allegations of sexual abuse.
Instead, the examining physician performed a general check-up. The
only notation regarding a vaginal examination is the following: ‘genital
findings were normal externally, unable to perform speculum exam
due to patient’s anxiety.’ Dr. Guertin’s report assumed that the
examination was performed to investigate sexual abuse, an
assumption that is not supported by the record. . . .
State v. Marks, 156 Idaho 559, 563 (Ct.App. 2014).
Mr. Marks could not have raised an appellate issue that the state denied him
a fair trial by not performing a forensic examination because to establish such a
claim, he needed to present evidence as to the nature of the exam that should have
been conducted and as to how this failure rendered the trial fundamentally unfair.
These facts were not developed in the trial record, as evidenced by the state’s failure
in this appeal to point to a place in the record containing these facts. As Mr. Marks’
claim required proof of facts not in the record, the claim was erroneously dismissed
as one that could have been raised on appeal. I.C. § 19-4901(b); State v. Darbin,
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This is different from the state’s argument in the district court which was that there is no
support for the proposition that the State must force victims to undergo forensic examinations.
Augmented Record, Additional Clerk’s Record 75.
2

109 Idaho 516, 526, 708, P.2d 921, 931 (Ct.App. 1985) (Burnett, J., specially
concurring).
The state further argues that even if the claim was cognizable in postconviction, it should have been dismissed because the state does not have a duty to
force a victim to undergo a forensic examination. Respondent’s Brief, supra. But,
the question of whether a state has a duty to force a victim to undergo a forensic
examination is not the question raised by Mr. Marks’ claim. The question is
whether the lack of a forensic examination resulted in the denial of a fair trial. The
state offers no argument as to why that question should not be answered in postconviction proceedings. Nor does it make any argument that Mr. Marks’ right to a
fair trial was not violated.
Summary dismissal of this claim was erroneous and should be reversed on
appeal.
III. CONCLUSION
For the reasons set forth in the Opening Brief and above, Mr. Marks asks
this Court to reverse the order of summary dismissal and remand for further
proceedings.
Respectfully submitted this 30th day of January, 2017.

/s/Deborah Whipple
Deborah Whipple
Attorney for Frank Marks
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